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Abstract 

In essence, every debt must be paid. For debts that are overdue, execution can be carried out upon the creditors' 

request through bankruptcy proceedings. The Bankruptcy Law (UU KPKPU) provides an opportunity for the 

submission of a settlement, which serves as a solution allowing the debtor to responsibly settle all debts. A legal 

issue in the execution of bankruptcy law arises in the context of the Coal Planning and Mining Corporation's legal 

efforts to claim its right to the debt owed by PT Asia Pacific Fiber (formerly PT Polysindo Eka Perkasa). This 

research employs three theories as analytical tools: the welfare state theory, the theory of justice, and bankruptcy 

law theory. The study is normative legal research with approaches including the Statute Approach, Case Approach, 

and Conceptual Approach. The data used are secondary data, comprising primary, secondary, and tertiary legal 

sources. The analysis technique used is a library study (law in books) analysis technique. The objectives of this 

research are to conclude: The position and legal recourse of creditors not included in the homologated settlement 

under the UU KPKPU framework, based on paritas creditorium, are the same. The bankruptcy legal regime and 

the parties involved in bankruptcy proceedings have operated in accordance with legal principles, which need to 

be evaluated for the benefit of the parties involved in bankruptcy law, and the principle of lex specialist derogate 

legi general does not apply or terminates after the homologated settlement and bankruptcy end, as bankruptcy 

conditions will conclude once a settlement agreement has been agreed upon and homologated. 

Keywords: Creditor Law, Civil Execution Rights, Peace Deeds, Homologation. 

 

INTRODUCTION 

Company activities are generally carried out with the aim of obtaining maximum profit in 

accordance with the company's growth in the long term. For this reason, the presence of the 

company is expected to open up jobs and improve the welfare of the workforce, as well as 

provide goods and/or services needed by the community. In addition, the presence of the 

company is also expected to contribute to national development, either through tax payments 

or other social responsibilities. 

However, in fact, the presence of the company is not always realized to obtain profits and meet 

expectations as planned. In fact, many experience losses that lead to liquidity difficulties, so 

that they are unable to continue their business and terminate employment. This happens, among 

other things, because in carrying out business activities, the management does not have the 

ability to make policies that obtain, manage, and use the economic resources they have quickly. 

In addition, it is also because the company does not operate in accordance with applicable 

provisions and does not implement business ethics properly (Bagir, 1995). 
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On the other hand, if the company management has the ability and carries out the management 

well, then the company in question will gain benefits and gain trust from other related parties, 

including customers and creditors. However, in companies that do not carry out their fiduciary 

duties so that they do not do their best for the company they lead, it can cause or result in the 

company in question being unhealthy. For example, for companies that make very large loans 

that exceed the company's capabilities abroad, of course the company is required to be able to 

repay its debts as agreed. 

In order to support the efforts of these entrepreneurs and so that the national economy can 

recover, the government together with other high institutions are carrying out reforms in all 

areas of life, including in the legal field. Where one of the important aspects in the reform in 

the legal field is the enactment of Perpu (Government Regulation in Lieu of Law) Number 1 

of 1998, on April 22, 1998 concerning amendments to the Bankruptcy Law. This Perpu was 

then re-established by Law Number 4 of 1998 concerning the Stipulation of Perpu Number 1 

of 1998 concerning Amendments to the Bankruptcy Law. Finally, Law Number 4 of 1998 was 

amended by Law Number 37 of 2004 concerning Bankruptcy and Suspension of Debt Payment 

Obligations. The administrative process of submitting debts to the Administrator is sometimes 

used as a reason for debtors to prioritize and prioritize every effort to settle debt payment 

obligations to creditors through the Debt Payment Suspension mechanism at the Commercial 

Court. The administrative mechanism for recording debts as regulated in the Bankruptcy and 

Debt Payment Suspension Law, leads the debtor's debt payment settlement process to creditors 

into the administration of debt data collection and registration to all creditors, as if creditors 

who register and record their debts to the Administrator are creditors who deserve to be 

accepted/prioritized and become a reason for their debts to be settled/paid first. Even in 

practice, the administration of registration and data collection of creditors' receivables to the 

Administrator becomes a 'reason' for debtors to only accept creditors whose bills are recorded 

and verified by the Administrator and to reject creditors whose bills are not recorded/not 

verified by the Administrator. 

The legal principle of paritas creditorium (equality of creditor status) is a principle that 

determines that creditors have the same rights to all debtor assets. If the debtor is unable to pay 

his debt, then the debtor's assets become the target of the creditor. The principle of paritas 

creditorium means that all the debtor's assets, whether in the form of movable or immovable 

goods or assets that are currently owned by the debtor and goods that will be owned by the 

debtor in the future are bound to the settlement of the debtor's obligations (Subhan, 2009). 

To explore the problems that exist in practice as stated by the author, the author will first explain 

the case that occurred from the chronology of the case as follows, namely PT. Asia Pasific Fiber 

(formerly known as PT. Polysindo Eka Perkasa, based on the amendment to deed No. 50 dated 

September 10, 2009 before a notary in Jakarta, Sutjipto, S.H., Mkn.) in its position as a 

defendant, was sued for committing a breach of contract by Coal Planning & Mining 

Corporation as the plaintiff, namely a company domiciled in Carrera, Bogota, Columbia at the 

South Jakarta District Court with a case register at the South Jakarta District Court clerk's office 

No.439/Pdt.G/2000/PN.Jak.Sel, on October 9, 2000. 
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The basis for the material of the plaintiff's lawsuit letter Coal Planning & Mining Corporation 

is as the holder and legal owner of 6 (six) promissory notes issued by the defendant PT. Asia 

Pasific Fiber each dated February 2, 1998, totaling USD. 2,400,000.00, (two million four 

hundred thousand US Dollars). With the issuance of the six promissory notes by the Defendant 

PT. Asia Pacific Fiber, the Defendant stated its ability and therefore was obliged to pay 

unconditionally to the Plaintiff Coal Planning & Mining Corporation on the due date, the value 

written on each Promissory Note. Therefore, the six Promissory Notes have all matured, but 

the Defendant PT. Asia Pacific Fiber did not pay the money amounting to USD. 2,400,000.00, 

(two million four hundred US dollars), even though the final bill had been made by the Plaintiff 

Coal Planning & Mining Corporation on September 25, 2000. 

PT. Bahana Pembina Usaha Indonesia as the applicant filed a legal remedy by filing a cassation 

petition against the decision at the first instance at the Central Jakarta Commercial Court on 

December 24, 2004 with the cassation petition deed number 

25/Kas/pailit/2004/PN.Niaga.JKT.PST. and accepted by the Supreme Court of the Republic of 

Indonesia with register No. 01 K/N/2005. Furthermore, the Panel of Supreme Court Justices at 

the Supreme Court of the Republic of Indonesia in case register No. 01 K/N/2005 on February 

15, 2005 has examined, tried and decided: to grant the Applicant's request in part; to declare 

the respondent PT. Asia Pasific Fiber bankrupt with all its legal consequences; to order the 

Commercial Court at the Central Jakarta District Court to appoint a Supervisory Judge from 

the Court Judge at the Central Jakarta District Court and a Curator; to sentence the respondent 

in cassation to pay court costs at two levels of court. Against this cassation decision, PT. Asia 

Pasific Fiber has also filed an extraordinary legal remedy, namely Judicial Review No. 04 

PK/N/2005, which was then decided by the Supreme Court Justices in case register No. 04 

PK/N/2005 dated May 18, 2005 to reject the Judicial Review application from the applicant 

for judicial review of PT. Asia Pasific Fiber, so that PT. Asia Pasific Fiber is declared bankrupt 

with all its legal consequences. 

Based on the Supreme Court's decision No. 01 K/N/2005 which declared PT. Asia Pasific Fiber 

bankrupt with all its legal consequences, the Central Jakarta Commercial Court has made a 

decision No. 43/PAILIT/2004/PN.NIAGA.JKT.PST dated March 3, 2005 concerning the 

appointment of the Supervisory Judge and Curator to supervise, manage and settle PT. Asia 

Pasific Fiber (in bankruptcy). Based on the decision of the Central Jakarta Commercial Court, 

the bankruptcy process of PT. Asia Pacific Fiber is required to carry out the process that must 

be passed through in the bankruptcy mechanism starting from the announcement, receipt of 

bills made by the curator, verification of bills, determination of the list of creditors and holding 

of creditor meetings in order to follow the steps and resolve various issues related to the 

bankruptcy experienced by the bankrupt debtor starting from the amount of debt that is still a 

problem to the determination of the list of permanent creditors to the amount of fixed debt from 

each classification of creditors, both separatist, preferred and concurrent creditors. 

Several legal issues in the implementation and application of bankruptcy law apparently 

occurred in the context of the efforts of the Coal Planning & Mining Corporation Company in 

claiming its rights to debts that are appropriate and must be paid by PT. Asia Pasific Fiber. With 
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the end of bankruptcy, the technical matters of the bankruptcy process of course also end, such 

as the duties and responsibilities of the Curator and Supervisory Judge. Therefore, the legal 

status of PT. Asia Pasific Fiber is no longer in bankruptcy status, the legal position of PT. Asia 

Pasific Fiber returns to its original state, namely managing and being directly responsible to its 

creditors, including resolving matters relating to obligations to its creditors. 

Based on the facts and events that occurred, the author tries to analyze and examine how is the 

legal position of creditors who are outside the homologated peace decision in Bankruptcy to 

collect the fulfillment of their rights to the settlement of their receivables? Guided by the 

principle of pari passu pro rata parte, which is adopted in the civil law system in Indonesia in 

article 1332 of the Civil Code which states that the object becomes a joint guarantee for all 

those who have debts to it; the income from the sale of the objects is divided according to their 

balance, namely according to the size of each receivable, unless there are legitimate reasons 

among the creditors for priority. 

 

RESEARCH METHODS 

In completing this research, a normative approach is used. The normative approaches used are 

the Statute Approach, Case Approach, and Conceptual Approach. The research specifications 

used are descriptive analytical, namely describing the research results with data that is as 

complete and detailed as possible. In this study, the research method used is the normative 

method, therefore the type of data used in this study is secondary data. In normative legal 

research, library materials are basic data that in (science) research are classified as secondary 

data (Soekanto, 2007). In conducting research, there are generally 3 (three) types of data 

collection tools, namely document studies or library materials, observations, and interviews. 

These three tools can be used individually or together (Soekanto, 2007). The analysis method 

used in drawing conclusions is the literature study data analysis method (law in books), namely 

According to M. Natsir, literature study is a data collection technique by examining books, 

notes, reports, and literature related to the problem to be solved (Natsir, 1988). 

 

RESULT AND DISCUSSION 

When a debtor is unable to fulfill their debt obligations, the position of the debt is linked to the 

debtor's bankruptcy estate. Creditors who have the right to claim receivables must be part of 

the bankruptcy process so that the curator can allocate the debtor's assets to pay off the debt. 

Debts that must be paid in the context of civil law are debts that arise as a result of default, i.e. 

a breach of a debt and credit agreement. If this debt meets the criteria of Article 2 of the KPKPU 

Law, the debtor can be declared bankrupt. 

Bankruptcy occurs when a debtor is unable to pay their debts, and creditors can file a 

bankruptcy petition with the court. Bankruptcy law aims to ensure that all debts of the debtor 

are considered and avoid dishonest debtor practices. Therefore, bankruptcy law should be 

flexible and favor creditors who can prove their rights. However, there is an existential crisis 

regarding guarantees or laws governing debts outside of bankruptcy law, creating a legal 

vacuum (lex vacuum) in bankruptcy law. Even if a creditor is not part of the bankruptcy 
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process, the debtor's debt remains valid and must be recognized in bankruptcy law. If 

bankruptcy law does not recognize the existence of debts between bankrupt debtors and eligible 

creditors, then bankruptcy law in Indonesia has deviated from its purpose. Bankruptcy law not 

only applies to incapacitated debtors, but also to prevent “bad” debtors. Therefore, debts 

outside of bankruptcy still require recognition, so the bankruptcy estate must be used to pay off 

these debts. Article 2 paragraph (1) of the KPKPU Law states that a debtor who has two or 

more creditors and fails to pay overdue debts may be declared bankrupt through a court 

decision, either at his own request or at the request of creditors. Bankruptcy aims to protect 

creditors by ensuring that the bankrupt debtor repays its obligations. 

There is no bankruptcy verdict without first filing a bankruptcy petition. This petition can be 

filed by creditors, the Attorney General's Office, Bank Indonesia, OJK, or the Minister of 

Finance. After the petition is filed and a bankruptcy verdict is issued, the debtor becomes a 

bankrupt debtor, and the debtor's assets are managed by a curator. Article 21 of the KPKPU 

Law states that bankruptcy covers all of the debtor's assets when the verdict is pronounced, and 

the debtor loses the right to manage their assets as stipulated in Article 24 paragraph (1) of the 

KPKPU Law. 

After being declared bankrupt, debtors still have the opportunity to propose a peace plan with 

their creditors. Peace in the bankruptcy process is different from peace in ordinary procedural 

law, because it is carried out under the supervision of a supervisory judge and is part of the 

bankruptcy process that has been decided. Peace in bankruptcy, as stipulated in Article 265 of 

the KPKPU Law, gives the debtor the right to offer peace to creditors when filing a request for 

postponement of debt payment obligations or afterwards. According to Article 109 of the 

KPKPU Law, the curator, with the permission of the Supervisory Judge and after consulting 

with the temporary creditors committee, is authorized to make peace in order to settle or prevent 

cases from arising. 

Meanwhile, Munir Fuady (2010) explains that peace in bankruptcy is basically similar to peace 

in the general sense, namely the existence of an “agreement” between the conflicting parties. 

In bankruptcy, this peace is based on the consensual principle between the parties involved. 

Bankruptcy settlement has different characteristics from PKPU settlement. Peace in bankruptcy 

focuses on debt settlement through the disposal of bankruptcy assets, while peace in PKPU 

emphasizes more on payment plans or debt restructuring. The following is the peace process 

between bankrupt debtors and creditors based on the KPKPU Law, such as: 

1. Peace Procedures in the KPKPU Law 

a. Article 144: Bankrupt debtors have the right to offer peace to all creditors. 

b. Article 145: If the debtor proposes a peace plan, the plan must be provided in the court 

registry at least 8 days before the accounts receivable matching meeting. The plan shall 

be discussed and decided immediately after the accounts receivable matching is 

completed, unless otherwise provided by Article 147. 
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c. Article 147: The discussion of the settlement may be postponed by the Supervisory 

Judge until the next meeting if there is a change in the committee of creditors or the 

settlement plan is not available on time. 

d. Article 149: Creditors holding security rights may not vote in the reconciliation unless 

they have waived their right of precedence. 

e. Article 150: The bankrupt debtor has the right to give explanations, defend, or amend 

the peace plan during the negotiations. 

f. Article 151: A peace plan is deemed accepted if it is approved by a majority of the 

creditors present at the meeting, provided that the amount of debt represented is eligible. 

2. Ratification and Rejection of the Peace Plan by the Commercial Court: 

a. Article 156: If the peace plan is accepted, the Supervisory Judge shall set a hearing day 

to decide on the ratification of the peace plan. 

b. Article 157: Creditors may submit reasons for rejection during the ratification hearing. 

c. Article 158: The Supervisory Judge shall provide a written report and creditors may 

submit reasons for rejection or ratification. 

d. Article 159: The court shall refuse the endorsement if the value of the debtor's assets 

far exceeds the agreed amount, the implementation of the peace is not guaranteed, or 

the peace is reached in a dishonest manner. 

3. Cassation 

a. Article 160: Creditors who agree with the settlement, or the bankrupt debtor, may file a 

cassation within 8 days after the court's decision. 

b. Article 161: Cassation against court decisions follows the provisions in Articles 11, 12, 

and 13 of the KPKPU Law. 

4. Whether or not the Peace is Enforceable: 

a. Article 162: A ratified peace is valid for all concurrent creditors. 

b. Article 163: If the peace is rejected, the bankrupt debtor may no longer offer peace. 

c. Article 164: The decision to ratify the peace that has obtained permanent legal force 

can be executed against the debtor. 

d. Article 165: Although there has been peace, creditors still have rights against insurers 

and other debtors. 

e. Article 166: After the ratification of peace has obtained permanent legal force, the 

bankruptcy ends, and the curator must announce the peace. 
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5. Insolvency of Bankruptcy Estate if Peace Failure: 

a. Article 172: If the peace is annulled, the bankruptcy will be reopened, and the 

Supervisory Judge, Curator, and members of the creditors' committee will be 

reappointed. 

b. Article 173: The previous bankruptcy rules will be reinstated. 

c. Article 174: The debtor's actions between the ratification of the peace and the reopening 

of bankruptcy shall remain in force. 

d. Article 175: After the bankruptcy has been reopened, peace cannot be offered again. 

e. Article 176: The bankruptcy estate shall be distributed among the creditors in 

accordance with the applicable provisions. 

f. Article 177: The provisions of Article 176 shall also apply if the debtor is again declared 

bankrupt. 

6. Rehabilitation: 

a. Article 215: Upon the termination of bankruptcy, the debtor or his heirs are entitled to 

apply for rehabilitation. 

b. Article 216: Rehabilitation shall only be granted if all recognized creditors have 

received satisfactory payment. 

c. Article 217: The application for rehabilitation shall be published in a daily newspaper. 

d. Article 218: Recognized creditors may file objections to the application for 

rehabilitation within 60 days. 

e. Article 219: The court shall decide to grant or reject the application for rehabilitation 

after a period of 60 days. 

f. Article 220: No legal remedy may be filed against the rehabilitation judgment. 

Based on this process, it can be stated that the peace process in the KPKPU Law involves 

various stages starting from the submission of a plan by the debtor, discussion by creditors, to 

ratification or rejection by the court. If the settlement is ratified, this ends the bankruptcy, but 

if it fails, the bankruptcy estate is disposed of in accordance with applicable regulations. 

Rehabilitation can only be filed after the bankruptcy has ended and all creditors have received 

satisfactory payment.  

Peace in bankruptcy has several differences with ordinary peace, such as binding all parties, 

more formal, requires homologation (ratification by the commercial court), there is a possibility 

of cassation against the rejection of homologation, does not apply to separatist creditors and 

prioritized creditors, aims for asset distribution, a large role for the curator, and the decision 

has executorial power. 

In the event that the ratification of peace has obtained permanent legal force, bankruptcy ends 

(Article 166 paragraph 1 KPKPU Law). Peace also has an impact on the position of creditors 
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who are not included in the peace decision. The position of creditors in bankruptcy is regulated 

in Articles 1131 and 1132 of the Civil Code. Article 1131 states that all assets of the debtor, 

both movable and immovable, become collateral for all personal obligations of the debtor. 

Meanwhile, Article 1132 emphasizes that the debtor's assets become collateral for all creditors, 

and the proceeds of the sale are divided based on the ratio of their respective receivables, unless 

there are creditors who have the right to precedence. 

As in the case of PT Asia Pacific Fiber (formerly PT Polysindo Eka Perkasa), the company was 

sued by Coal Planning & Mining Corporation (CPM) on the basis of default or failure to fulfill 

contractual obligations. The South Jakarta District Court ruled that PT Asia Pacific Fiber was 

guilty of default and had to pay a sum of money to CPM. However, during this default legal 

process, PT Asia Pacific Fiber was also involved in another legal dispute with PT Bahana 

Pembina Usaha Indonesia (Bahana) at the Commercial Court regarding a bankruptcy petition. 

On October 28, 2004, Bahana filed a bankruptcy petition against PT Asia Pacific Fiber at the 

Central Jakarta Commercial Court, which was later decided by the court that the petition was 

rejected. However, after Bahana filed an appeal, the Supreme Court of the Republic of 

Indonesia overturned the decision of the Commercial Court and declared PT Asia Pacific Fiber 

bankrupt. After going through a long legal process, the Supreme Court rejected the judicial 

review filed by PT Asia Pacific Fiber, so the company's bankruptcy status remained in effect. 

After the bankruptcy status was determined, PT Asia Pacific Fiber submitted a peace plan in a 

creditors' meeting, which was then approved by all creditors and homologated by the court. 

However, since CPM was not included in the list of creditors involved in this peace agreement, 

CPM experienced difficulties in executing the South Jakarta District Court's decision in favor 

of their lawsuit. 

Although PT Asia Pacific Fiber has been declared no longer bankrupt after the peace agreement 

was homologated, this status does not exempt them from the obligation to implement the final 

legal verdict. Based on Article 166 paragraph (1) of the KPKPU Law, which states that 

bankruptcy ends after the peace agreement is homologated, PT Asia Pacific Fiber is still obliged 

to pay its debt to CPM in accordance with the legal verdict. CPM may request the court to issue 

an unmanning (warning) order to PT Asia Pacific Fiber to fulfill its legal obligations.  

Juridically, the rights of CPM creditors are protected by law based on Article 166 paragraph 

(1) and Article 162 of the KPKPU Law. Article 162 of the KPKPU Law states that the ratified 

peace agreement applies to all non-privileged creditors, whether they file for bankruptcy or 

not. However, this provision does not expressly regulate the submission of creditors who are 

not involved in the bankruptcy to file for bankruptcy peace. 

Regarding peace in bankruptcy, Article 170 paragraph (1) of the KPKPU Law stipulates that 

creditor can cancel the peace if the debtor fails to fulfill the contents of the agreement. In 

practice, creditors can attempt to cancel the peace through the court. For example, in Peace 

Decision No. 43/PAILIT/2004/PN.NIAGA.JKT.PST Jo: No. 01 K/N/2005, it is stated that after 

the implementation of the debtor's obligations to creditors based on the agreement, the debtor's 

debt is considered paid off. However, this provision creates a contradiction, where creditors 
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who are not involved in the bankruptcy have a position against the debtor, but cannot take legal 

action based on Article 170 paragraph (1) of the KPKPU Law. Therefore, there is a 

contradiction in the KPKPU Law regarding the position of creditors in bankruptcy and creditors 

not involved in bankruptcy. Ideally, the position of these two groups of creditors should be the 

same. 

The case that arose between PT PEP and CPM raises several issues that when analyzed are 

related to public welfare, legal justice, and bankruptcy legal theory. 

1. Public Welfare 

In law, there is no difference in position between bankruptcy creditors and creditors outside of 

bankruptcy. However, in this case, CPM, which is an outside bankruptcy creditor, was unaware 

of PT PEP's bankruptcy condition due to CPM's position outside Indonesia. Based on Decision 

No. 368 PK/Pdt/2007, PT PEP continued to pursue legal action against CPM despite the 

bankruptcy process, which should not have been done because it violated Article 26 of the 

KPKPU Law. CPM was not notified of PT PEP's bankruptcy, so they were not registered as 

creditors in the bankruptcy and could not get payment for their debts. The state should have a 

centralized system that ensures creditors outside Indonesia are informed about the bankruptcy 

of companies in Indonesia to ensure they can obtain their rights. 

2. Legal Justice 

Based on Decision No. 368 PK/Pdt/2007, CPM was supposed to get its receivables paid by PT 

PEP, but PT PEP ignored it. This shows legal injustice, especially since PT PEP utilized legal 

loopholes to avoid its obligations to CPM. If the concept of legal justice, as explained by John 

Rawls, is applied properly, then cases like this will not happen, and creditors will get justice 

without sacrificing their rights. 

3. Bankruptcy Law Theory 

The legal theory of bankruptcy aims to ensure that creditors and debtors can exercise their 

rights and obligations without disrupting economic cycles. In this case, PT PEP should have 

included CPM in its bankruptcy peace deed to avoid further potential legal challenges. 

However, the reality is not in accordance with this theory. By including CPM in the deed of 

peace, there will be legal certainty regarding CPM's position as a creditor outside of 

bankruptcy. 

Overall, then, this case highlights the need for reform of the insolvency system in Indonesia to 

ensure equality of creditors' rights, legal fairness, and fulfillment of the objectives of insolvency 

theory. The insolvency legal system must protect creditors in a fair manner and ensure that their 

rights are fulfilled according to legal principles such as pari passu pro rata parte. 

The bankruptcy legal regime and the existing implementing parties as well as the bankruptcy 

procedural law have worked in accordance with existing legal principles, but it is necessary to 

evaluate these parties for the sake of fairness in the implementation of bankruptcy law. The 

parties in bankruptcy law in carrying out their duties can be concluded as follows, First, 

creditors, both CPM who have civil judgments and BPUI who are related to bankruptcy, need 
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legal protection to exercise their rights. All creditors must be legally recognized and obtain a 

legal umbrella to enforce their rights, so that no creditor is harmed. Second, debtors, such as 

PT PEP, can avoid responsibility by utilizing bankruptcy decisions to delay the execution of 

other decisions. For example, PT PEP used the bankruptcy process as a “shield” to delay the 

execution of Decision No. 368 PK/Pdt/2007. This shows the need for consistent application of 

Article 162 KPKPU Law, so that there is no conflict with Article 170 KPKPU Law and the 

principle of pari passu pro rata parted can be applied. 

Third, bankrupt debtors such as in the case of PT PEP in bankruptcy based on Decision Number 

01 K/N/2005, the debtor did not register CPM as a creditor, which resulted in unfairness in debt 

payment. PT PEP should have recognized all its debts fairly and openly. Fourth, curators, 

according to the KPKPU Law, should be more proactive in digging up information on the debts 

of bankrupt debtors. However, curators often only wait for the matching of receivables and are 

less active. Curators must be more active in gathering information from the Ministry of Law 

and Human Rights and related agencies to ensure that bankruptcy is processed correctly. 

Finally, supervisory judges have performed their duties well, but the non-integrated judicial 

system is an obstacle in providing comprehensive information on case registration across 

judicial institutions. 

The legal principle of lex specialist derogate legi generali, which means that special law 

overrides general law, no longer applies after a homologated peace verdict and bankruptcy has 

ended. This is stated in Article 166 paragraph (1) of the KPKPU Law. With the end of 

bankruptcy status, the debtor's position returns to its original state, which is no longer bound 

by the special provisions that apply during bankruptcy. 

However, even though PT PEP has resolved bankruptcy through a deed of peace, it does not 

mean that PT PEP is completely out of the bonds of bankruptcy. Based on Article 170 of the 

KPKPU Law, there is a possibility that PT PEP could return to bankruptcy if it does not fulfill 

its obligations. The agreed peace deed (Peace Decision Number 

43/PAILIT/2004/PN.NIAGA.JKT.PST. Jo: No. 01 K/N/2005) became the legal basis for PT 

PEP, but the principle of bankruptcy law does not only follow the principle of paritas 

creditorium (equality of creditors), but also the principle of pari passu pro rata parte (fair and 

proportional distribution). In practice, creditors outside of bankruptcy often do not have the 

opportunity to register their rights in the deed of peace due to the lack of arrangements that 

allow this. Debtors often use homologated peace deeds to prioritize payments to creditors 

bound by the deed, ignoring creditors outside the peace agreement. 

Although Article 166 paragraph (1) of the KPKPU Law states that the lex specialis principle 

does not apply after reconciliation, in practice, these principles seem to still bind debtors. This 

is because debtors may fear the provisions of Article 170 of the KPKPU Law jo. Article 175 

paragraph (1) of the KPKPU Law, which allows for a return to bankruptcy if obligations are 

not fulfilled. As a result, the principles of paritas creditorium and pari passu pro rata parte are 

often not properly applied. Therefore, this study recommends regulatory improvements so that 

creditors who have rights, even though they are not included in the homologated peace 

decision, are still legally protected. 
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CONCLUSION 

The position and legal efforts of creditors who are not included in the homologated peace 

decision within the framework of the KPKPU Law are based on the principle of creditorium 

parity which places the position of creditors equally, regardless of whether they are in 

bankruptcy or not. Creditors who are not included in the homologated peace decision when PT 

PEP carries out the peace are one form of the still existing legal vacuum of peace procedures 

in bankruptcy in the form of the absence of legal regulations that can automatically make 

creditors who are in litigation outside of bankruptcy (Decision Number 368 PK/PDT/2007) to 

legally enter as creditors in the peace decision in bankruptcy. This occurs not only because of 

loopholes in bankruptcy law in Indonesia, but also because there is no integrated information 

system between judicial institutions that can automatically provide an alert to the registration 

of litigation between one court and another to implement the law properly (das sollen), so the 

existing legal instruments are not supported by a good integrated information system between 

judicial institutions. Civil execution in terms of peace can be carried out because the principle 

of creditorium parity is bound in Article 162 of the KPKPU Law, but it remains a problem 

because in the case of CPM who already has a civil decision that has permanent legal force is 

not a recognized party in bankruptcy and bankruptcy peace so that this then becomes a problem 

for the bankruptcy peace procedural law and is complicated by the absence of an integrated 

information system between judicial institutions. The bankruptcy peace system is indeed 

needed to support bankruptcy law in upholding the principle of commercial exit from financial 

distress so that if the bankruptcy law peace system is not updated, it will become a financial 

burden, namely legal dualism which results in the debtor (PT PEP) after the homologated peace 

still being required to fulfill the execution against the creditor (CPM) which has permanent 

legal force by paying directly and in cash which can potentially cause PT PEP to be unable to 

pay and be bankrupt considering the large amount and not financial capacity and on the other 

hand has the financial capacity to carry out the homologated peace decision. 

 
Bibliography 

1) A’an Efendi dan Freddy Poernomo dan Indra S. Ranuh, Teori Hukum, 2020, Sinar Grafika, Jakarta 

2) Abdul Kadir Muhammad, Hukum Perjanjian, 1980, Alumni, Bandung  

3) Achmad Ali, Menguak Teori Hukum dan Teori Peradilan, Vol 1Pemahaman Awal, 2009, Kencana Premedia 

Group, Jakarta 

4) Ade Saptomo,. Pokok-Pokok Metode Penelitian Empiris Murni Sebuah Alterenatif., 2009, Cetakan Pertama, 

Universitas Trisaksi, Jakarta 

5) Ahmad Yani & Gunawan Widjaja, Kepailitan, 2003, PT. Raja Grafindo Persada, Jakarta  

6) Alexander Petring et.al., Welfare State and Social Democracy (English Editional), 2012, Akademie fur 

Soziale Demokratie-Friedrich Ebert Stiftung; Berlin,  

7) Amiruddin dan H. Zainal Asikin, Pengantar Metode Penelitian Hukum, 2006, PT. Raja Grafindo Persada, 

Depok  

8) Andriani Nurdin, Kepailitan BUMN Persero berdasarkan Asas Kepastian Hukum, 2012, Alumni, Bandung  

 



  
  
 
 

DOI: 10.5281/zenodo.13744920 

153 | V 1 9 . I 0 9  

9) Bernard L. Tanya, Yoan N. Simanjuntak dan Markus Y. Hage, Teori Hukum Strategi Tertib Manusia Lintas 

Ruang dan Generasi, 2013, Genta Publishing, Yogyakarta  

10) Daniel Suryana, Hukum Kepailitan, Kepailitan Terhadap Badan Usaha Asing Oleh Pengadilan Niaga 

Indonesia, 2007, Pustaka Surya, Bandung, 2007  

11) Elyta Ras Ginting, Hukum Kepailitan Teori Kepailitan, 2020, Sinar Grafika, Jakarta 

12) Emmy Yuhassarie, ed., Prosiding Rangkaian Lokakarya Terbatas Masalah-masalah Kepailitan dan Wawasan 

Hukum Bisnis Lainnya, Undang-undang Kepailitan dan Perkembangannya, 2005, Mahkamah Agung RI, 

Jakarta. 

13) Fais Yonas Boa, Pancasila Sebagai Sumber Hukum Dalam Sistem Hukum Nasional,2018, Jurnal Konstitusi. 

14) Hadi Subhan, Hukum Kepailitan, Prinsip, Norma dan Praktik di Peradilan, 2009, Kencana, Jakarta 

15) Hadi Subhan, Hukum Kepailitan, Prinsip, Norma, dan Praktek di Peradilan,2009, Perdana Media Group, 

Jakarta 

16) Hadi Subhan, Hukum Kepailitan, Prinsip, Norma, dan Praktek di Peradilan, 2009,Perdana Media Group, 

Jakarta  

17) Haidar Bagir, Era Baru Manajemen Etis, 1995, Mizan, Bandung 

18) Hans Kelsen, Teori Umum Tentang Hukum Dan Negara (diterjemahkan dari buku Hans Kelsen, Generaly 

Theory of Law And State; New York: Russel and Russel, 1971), 2014, Nusa Media, Bandung  

19) Henry Campbel Black, Blacks Law Dictionary 6th ed, 1990, West Publishing Co,St. Paul-Minn, USA 

20) Henry Campbell Black, Black’s Law Dictionary, 1979, West Publishing Co, St. Paul Minnesota 

21) I D.G. Palguna, Welfare State VS Globalisasi Gagasan Negara Kesejahteraan di Indonesia, 2020, Rajawali 

Pers, Depok 

22) Isis Ikhwansyah, Sonny Dewi Judiasih dan Rani suryani Pustikasari, Hukum Kepailitan Analisis Hukum 

Perselisihan dan Hukum Keluarga serta Harta Benda Perkawinan, 2012, Keni Media, Bandung 

23) J. Satrio, Hukum Jaminan Hak-Hak Jaminan Kebendaan, 2007 PT. Citra Aditya Bakti, Bandung  

24) J. Satrio, Hukum Perikatan Perikatan Pada Umumnya, 1993, Alumni, Bandung 

25) J. Satrio, Hukum Periktan tentang Hapusnya Perikatan, Bagian 2, 1996, Citra Aditya Bakti, Bandung 

26) Jhon Rawls, A Theori of Justice Teori Keadilan, 2011, Pustaka Pelajar, Yogyakarta  

27) John W. Creswell,. Research Design, Pendekatan Metode Penelitian Kualitatif, Kuantitatif dan Campuran, 

terjemahan Achmad Fawaid dan Rianayanti Kusmini Pancasari..Edisi II, 2017, Pustaka Pelajar, Yogyakarta 

28) Johni Ibrahim, Teori & Metodologi Penelitian Hukum Normatif, 2007, Malang, Bayumedia Publishing, Hlm. 

302 

29) Johnny Ibrahim, Teori & Metodologi Penelitian Hukum Normatif, 2007,Bayumedia Publishing, Malang 

30) Jono, Hukum Kepailitan, 2008, Sinar Grafika, Jakarta 

31) Junaedi Efendi dan Johny Ubrahim,. Metode Penelitian Hukum Normatif dan Empiris, 2022, Prenadamedia 

Group, Jakarta 

32) Lexi J Moleong, Metodologi Penelitian Kualitatif, 2018, Rosyada Karya, Bandung, 

33) M. Yahya Harahap, Ruang Lingkup Permasalahan Eksekusi Bidang Perdata,1991, Gramedia, Jakarta 

34) M. Yahya Harahap, Ruang Lingkup Permasalahan Eksekusi Bidang Perdata, 2006, Sinar Grafika, Jakarta 

35) M. Yahya Harahap, S.H., Ruang Lingkup Permasalahan Ekseskusi Bidang Perdata, 2010, Sinar Grafika, 

Jakarta  



  
  
 
 

DOI: 10.5281/zenodo.13744920 

154 | V 1 9 . I 0 9  

36) Mahadi, Falsafah Hukum: Suatu Pengantar, 2003, Alumni, Bandung  

37) Man S Sastrawidjaja, Hukum Kepailitan dan Penundaan Kewajiban Pembayaran Utang, 2006, Alumni, 

Bandung 

38) Maria Farida Indrati S., Ilmu Perundang-undangan I (Jenis, Fungsi dan Materi Muatan),2007, Penerbit PT. 

Kanisius, Yogyakarta 

39) Mariam Darus Badrulzaman, et.al., Kompilasi Hukum Perikatan, 2001, Citra Aditya Bakti, Bandung 

40) Muhaimin,Metode Penelitian Hukum, 2020,Mataram University Press,NTB  

41) Muhammad Natsir, Metode Penelitian, 1998, Ghalia, Jakarta,  

42) Munir Fuady, Hukum Pailit 1998 Dalam Teori dan Praktek, 2002, PT. Citra Aditya Bakti, Bandung 

43) Paul Spicer, The Welfare State, A General Theory, 2000, Sage Publication, London 

44) Peter de Cruz, Perbandingan Sistem Hukum Common Law, Civil Law and Socialist Law, 2013, Nusa Media 

Diadit Media, Jakarta  

45) Peter Mahmud Marzuki, Penelitian Hukum, 2007,Penerbit Kencana, Jakarta 

46) R. Subekti, Hukum Acara Perdata, 1982, Binacipta, Bandung 

47) Rahayu Hartini, Hukum Kepailitan, 2007, Universitas Muhammadiyah Malang, Malang 

48) Retnowula Sutantio, dan Iskandar Oeripkartawinarta, Hukum Acara Perdata Dalam Teori dan Praktek,1989, 

Mandar Maju, Bandung  

49) Satjipto Rahardjo, Ilmu Hukum, 1986, Penerbit Alumni, Bandung,  

50) Soerjono Soekanto & Sri Mamudji, Penelitian Hukum Normatif : Suatu Tinjauan Singkat, 2003, PT Raja 

Grafindo Persada, Depok 

51) Soerjono Soekanto, Pengantar Penelitian Hukum, 1986, UI Press, Jakarta  

52) Sudikno Mertokusomo, Penemuan Hukum Suatu Pengantar, 2009, Liberty, Yogyakarta 

53) Sudikno Mertokusomo, Mengenal Hukum Suatu Pengantar, 2005,Liberty, Yogyakarta 

54) Suharsimi Arikunto,Prosedur penelitian : suatu pendekatan praktik, 2011,Rineka Cipta,Jakarta  

55) Sukardi, Metodologi Penelitian Pendidikan, 2009, Bumi Aksara, Jakarta 

56) Sukarno Aburera, Muhadar dan Masku, Filsafat Hukum Teori dan Praktek, 2013, Kencana, Jakarta 

57) Sunarto, Metode, Penelitian Deskriptif,1990,Usaha National,Surabaya  

58) Susanti Adi Nugroho, Hukum Persaingan Usaha di Indonesia dalam Teori dan Praktek serta Penerapan 

Hukumnya, 2012, Kencana Prenada Media Group, Jakarta 

59) Sutan Remi Syahdeini, Hukum Kepailitan, Memahami Faillissementsverordering Juncto Undang-Undang 

No. 4 Tahun 1998, 2002, PT. Pustaka Utama Grafiti, Jakarta 

60) Sutan Remy Sjahdeini, Sejarah, Asas dan Teori Hukum Kepailitan, 2018, Prenadamedia Group, Jakarta 

61) Sutan Remy Syahdeny 3, Hukum Kepailitan Memahami Undang-Undang No. 37 tahun 2004 tentang 

Kepailitan, 2010, Pustaka Utama Grafiti, Jakarta 

62) Theo Huijbers, Filsafat Hukum dalam Lintasan Sejarah, 1982, Yayasan Kanisius, Yogyakarta 

63) Tom G. Palmer (ED), After the Welfare State, 2012, Student For Liberty & Atlas Network/ Jamenson Books 

Inc: Arlington-Washington, D.C.-Ottawa 

64) Wildan Suyuti, Sita dan Eksekusi Praktek Kejurusitaan Pengadilan, 2014, Tata Nusa, Jakarta 

 


