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Abstract

Law Number 12 of 2011 on the Establishment of Legislation (UUP3) in formulating the types and hierarchy of
legislation has created legal uncertainty due to the inclusion of numerous types of legislation, including State
Institution Regulations, whose positions are not stipulated in the legislative hierarchy nor is their content regulated
in UUP3. This research is a normative legal study employing theories of the rule of law, legal system, legal
certainty, authority, the hierarchy of legal norms, and legislation as analytical tools. The research approach utilizes
legislative, philosophical, conceptual, historical, and comparative law approaches. This study uses primary,
secondary, and tertiary legal materials through library research. The analysis method applied is juridical
qualitative, critical, and systematic. Based on the research conducted, the findings indicate that the essence of
State Institution Regulations is legislation enacted by authorized state institutions to implement higher legislation
or regulations established based on generally binding authority. Essentially, State Institution Regulations are
implementing regulations for executing laws that mandate their formation, either through direct or indirect
delegation.
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INTRODUCTION

The 1945 Constitution of the Republic of Indonesia (UUD NRI 1945) explicitly outlines
various types of legislation, including the UUD NRI 1945! itself, laws (UU)?, government
regulations in lieu of law (Perppu)®, government regulations (PP), and regional regulations
(Perda)*. According to Sri Soemantri M., the existence of various forms of legislation with
different degrees of authority necessitates a hierarchy within the legislative framework.® Since
Indonesia adheres to a hierarchical structure of legal norms, commonly referred to as a
legislative hierarchy, Article 7, paragraph (1) of UUP3 specifies the types and hierarchy of
legislation. The types and hierarchy are as follows:

1. 1945 Constitution of the Republic of Indonesia
Decrees of the People’s Consultative Assembly (MPR)
Laws / Government Regulations in Lieu of Law
Government Regulations

Presidential Regulations

Provincial Regional Regulations

N o g bk~ DN

Regency/City Regional Regulations

@ 128 V19111



Seybeld

REPORT

SRR DOI: 10.5281/zenodo.14124627

In accordance with Article 7, paragraph (2) of UUP3, the legal force of legislation is determined
by its hierarchy, meaning that each type of legislation must not conflict with higher-order
legislation. Article 8, paragraph (1) of UUP3 provides for additional forms of legislation
beyond those listed in Article 7, paragraph (1). It covers:

“Regulations issued by the People’s Consultative Assembly, the House of Representatives
(DPR), the Regional Representative Council (DPD), the Supreme Court, the Constitutional
Court, the Audit Board of Indonesia (BPK), the Judicial Commission, Bank Indonesia,
ministers, and other agencies or commissions established by law or by the government under
legal mandate. It also includes regulations from provincial and regional legislative councils,
governors, regency/city legislative councils, regents/mayors, village heads, or equivalent
officials.”

From the provisions of Article 7, paragraph (1) and Article 8, paragraph (1) of UUP3, we can
categorize legislation into two main types: legislation issued by central state institutions’ and
legislation issued by local governments.® Upon further examination of Article 8, paragraph (1)
of UUP3, additional types of regulations emerge, created by bodies, institutions, and
commissions established by law or by government mandate. Further, Article 8, paragraph (2)
of UUP3 stipulates:

“Regulations as defined in paragraph (1) are recognized and have binding legal force as long
as they are mandated by higher-order legislation or formed under delegated authority.”

The explanation of Article 8, paragraph (2) specifies that “under delegated authority” refers to
the administration of certain governmental functions in accordance with legal provisions. The
recognition of additional types of legislation, as regulated in Article 8, paragraph (1), implies
that legislation is not limited to the types outlined in Article 7, paragraph (1), but rather
encompasses a broader range of legislative forms. In view of Article 8, paragraph (1) alongside
Article 7, paragraph (1), there exists a diversity of legislation not incorporated into the formal
legislative hierarchy. The presence of diverse legislative forms under Article 8, paragraph (1)
of UUP3 reflects Indonesia’s legislative reality, where various state institutions have the
authority to issue state institution regulations’ under statutory delegation, making such
regulations a delegated form of legislation to implement laws.

Article 5, paragraph (2) of UUD NRI 1945 establishes that the President issues Government
Regulations to implement laws as necessary, indicating that, constitutionally, the primary form
of legislation for implementing laws is Government Regulations (PP). Other forms of
implementing legislation are generally based on legislative delegation.

Delegated or implementing regulations issued by state institutions serve the purpose of carrying
out statutory mandates, meaning they are based on delegated legislative authority. According
to Bagir Manan and Kuntana Magnar, the concepts of attribution and delegation arise due to:

1. Legislative bodies, being collegial and generally composed of generalists, are often unable
to act swiftly or regulate matters at a detailed level.
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2. The execution of a welfare state concept requires the government to serve public needs
promptly while ensuring all services are grounded in specific legal provisions.

3. The diverse conditions and needs of society often necessitate varied regulations based on
regional, need-based, or other distinctions.'’

Based on Bagir Manan and Kuntana Magnar’s insights, the delegation of authority serves as a
solution to the legislative body’s limitations in regulating all aspects of life due to constraints
in knowledge, time, population diversity, geographical scope, and varying societal needs. Thus,
the existence of delegated regulations, such as state institution regulations, provides an
alternative solution to address Indonesia’s complex regulatory needs.

The issues discussed in this article are as follows: (1) What is the essence of State Institution
Regulations within Indonesia’s legislative system? (2) What is the function of State Institution
Regulations within Indonesia’s legislative system?

METHOD

To address the research questions, this study employs normative legal research, using the
theories of the rule of law, legal system theory, legal certainty theory, authority theory, legal
norm hierarchy theory, and legislative theory as analytical tools. The research approach
incorporates legislative, philosophical, conceptual, historical, and comparative law
perspectives. This study utilizes primary, secondary, and tertiary legal materials through a
library research method. The analysis applied in this research is qualitative, juridical, critical,
and systematic analysis.

RESULTS AND DISCUSSION
1. Definition of State Institution Regulations

State Institution Regulations, as part of legislative regulations, are inseparable from the general
concept of legislative regulations. "Regulation" derives from the root word "to regulate." In the
Indonesian Dictionary, regulation refers to guidelines (rules, norms, stipulations) designed to
govern, whereas "regulation”" (pengaturan) refers to the process, method, or act of organizing;
hence, regulation is a product of organization. According to Twining and Mears, rules have
four aspects:

1. Rules guide or establish standards of behavior.

2. Rules are normative, prescribing (or proscribing) desirable (or undesirable) conduct, which
is valid, good, or lawful.

3. Rules are not optional but imperative, requiring compliance expressed as a person
must/must not, shall/shall not, ought or ought not to conduct oneself in a specific way.

4. Rules provide justification for a decision or course of action, and their source can compel
or persuade a person to obey.!?
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Researcher’s Free Translation:
Rules have four aspects:
1. Rules guide or set behavioral standards.

2. Rules are normative, mandating (or prohibiting) desired (or undesired) behaviors, which are
lawful, proper, or appropriate.

3. Rules are compulsory, requiring compliance in terms indicating that a person must/must not,
may/may not, or should or should not act in a certain manner.

4. Rules justify decisions or actions, and their source can compel adherence.

Jimly Asshiddiqie defines legislative regulations, in a specific sense, as “the complete
hierarchical structure of legislative regulations that extend from laws downwards—all legal
products involving the roles of representative bodies alongside the government, or involving
the role of the government within its political position, to implement legislative products
established by representative bodies and the government at each level.” Additionally,
Asshiddiqie states that “included in the definition of legislative regulations are all regulatory
instruments lower than laws, intended to implement provisions contained in higher-level
regulations.”!?

According to Maria Farida Indrati Soeprapto, “legislative regulations are rules that directly
bind all individuals.”'* Bagir Manan and Kuntana Magnar define legislative regulations as any
written decision made, established, and issued by institutions and/or officials with legislative
functions, following applicable procedures.'

Meanwhile, A. Hamid S. Attamimi states, “legislative regulations are state regulations at both
central and regional levels, established by legislative authority, whether attributional or
delegated.” Attamimi also notes that “legislative regulations encompass all legal rules created
by institutions at all levels, in a specific format, with specific procedures, typically
accompanied by sanctions, and applicable generally to all citizens.”!® Solly Lubis uses the term
"State Regulations" for legislative regulations, defined as “written rules issued by official
agencies, whether defined as institutions or specific officials.”!”

Article 1, point 2, of Law No. 5 of 1986 concerning State Administrative Courts, last amended
by Law No. 51 of 2009, defines legislative regulations as all universally binding regulations
issued by representative bodies alongside the government, both at the central and regional
levels, as well as all universally binding decisions by state administrative bodies or officials,
both at the central and regional levels. Meanwhile, Article 1, point (2) of the UUP3 states,
“Legislative Regulations are written regulations containing general, legally binding norms,
established or issued by authorized state institutions or officials through procedures stipulated
by legislative regulations.”

Legislative regulations are a form of written law that applies within a society. The norms within
legislative regulations possess specific characteristics that distinguish them from other written
legal norms.
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The characteristics of legislative regulatory norms are as follows:
1. The norms are general, meaning they apply to many individuals.
2. The norms are abstract, meaning the regulated actions are indefinite and uncertain.

3. They are continuously applicable, with validity not limited by time and in effect until
revoked.

4. They contain norms that bind the behavior of legal subjects, including commands,
prohibitions, and allowances, with sanctions for non-compliance.

5. Structurally, they consist of chapters, articles, and clauses containing imperative (commands
and prohibitions) and facultative (permissions) legal norms.

6. They are enacted to possess binding authority.

From these various definitions, the unique characteristics of legislative regulations are evident:
they are in written form, established by authorized officials, bodies, or institutions, and are
generally binding. Based on these definitions, State Institution Regulations are legislative
regulations established by authorized state institutions, either in a delegated or autonomous
capacity, that are generally binding to enforce legislative regulations of a higher or equal level
or formed based on authority.

The elements of State Institution Regulations are:

a. They are written. b. They are established by an authorized state institution. c. They are either
delegated or autonomous regulations. d. They are generally binding. e. They are established to
enforce higher-level legislative regulations or those of equal level, or based on authority.

According to P.J.P. Tak, as quoted by Bagir Manan, “general binding” means they do not
identify specific individuals, thus applying to every legal subject that meets the elements
contained in the behavioral provisions.'® Bagir Manan notes that legislative regulations, such
as laws,'” may apply to specific groups, objects, regions, or timeframes. Therefore, “general
binding” now simply indicates that legislative regulations do not apply to specific individuals
or events,”’ as Suko Wiyono states, but rather to legislative regulations that do not apply to
specific events or individuals.?!

2. Types of Regulations by State Institutions

The types of regulations by state institutions discussed here relate to the regulations established
by central-level state institutions, specifically those issued by the People’s Consultative
Assembly, the House of Representatives, the Regional Representative Council, the Supreme
Audit Agency, the Supreme Court, the Constitutional Court, the Judicial Commission, and
Bank Indonesia.

From the various authorities held by these state institutions, as outlined in the 1945 Constitution
of the Republic of Indonesia, it is evident that these institutions do not have the inherent
authority to create institutional regulations independently. Instead, their authority to create such
regulations is based on statutory law, as recognized by the Law on the Establishment of
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Legislation (UUP3). This legislative authority is delegated through statutory provisions,
enabling state institutions to issue regulations to implement legislation.

Thus, institutional regulations function as implementing rules that execute statutes requiring
their formation. This raises the question of whether a state institution can issue regulations
without a delegation of authority from statutory law. According to the doctrine of authority in
legislative formation, which includes attribution and delegation, state institutions cannot issue
regulations without legislative delegation. However, Article 8(2) of UUP3 states, "Legislation
as referred to in paragraph (1) is recognized and has binding legal force insofar as it is mandated
by higher legislation or based on authority," suggesting that state institutions may establish
regulations based on inherent authority rather than delegation alone.

The phrase "mandated by higher legislation" implies that institutional regulations are delegated
rules intended to implement statutes. Meanwhile, "based on authority" indicates regulations
established independently of direct legislative delegation.

3. Functions of Institutional Regulations

As a state committed to the welfare of its people, Indonesia, like many nations, actively
intervenes to ensure citizens' well-being. As a legal state (Rechtsstaat), the formation of legal
regulations is essential for organizing public welfare. In the legislative sphere, the government
has the duty to shape the national character, steering and molding it in specific directions.?
Legislation must be written to guarantee legal certainty, a fundamental requirement in

Continental European legal systems (Civil Law) like Indonesia's.?

Since the 18th century, statutory law has been developed to address the needs of emerging
democratic nation-states in the West, aimed at guaranteeing citizens' rights.>* This concept of
positive statutory law is an adaptive response, maintaining the law’s relevance in a dynamic
society.?® In other words, statutory law results from conceptual and structural reform to meet
contemporary demands.?¢

With the transition from a classical legal state to a welfare state, the government’s role has
expanded beyond merely maintaining order to include active participation in various aspects
of public life. Lawmakers must relinquish part of their authority to the government or other
state apparatus to ensure fair order, acknowledging that they cannot foresee all future legal
needs.?’

The role of law has evolved in parallel with the expansion of state activities, necessitating
measures to limit governmental powers, even as the principle of legality remains central.?® As
Soetandiyo Wignjosoebroto explains, legislation must protect freedoms and rights, clearly
distinguishing between legitimate authority and abuse of power.?’

For Indonesia, a state founded on Pancasila and the 1945 Constitution, all facets of society,
nationhood, and governance, including administration, must operate under the law. Legal order
in regulation formation is essential for a functioning legal state. As Peter Badura states, the rule
of law principle (gesetzmassigkeit der verwaltung) mandates that the law be the foundation and
limit for government activities, ensuring predictability and legal certainty.30
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Peter Badura, as cited by A. Hamid S. Attamimi, argues that one of the principles of a legal
state that directly generates legislative principles is the rule that governance should be
conducted by or based on law (gesetzmassigkeit der verwaltung). According to Badura, law
(gesetz) serves as both the foundation and boundary for government actions, guaranteeing the
demands of a state based on law, which requires predictability in the effects of a legal rule and
certainty in law.

In modern society, the general rules that embody these protections are established by law.?
State regulations must be in written form, which is customary and essential to ensuring legal
certainty and justice.

I Gde Pantja Astawa and Supri Na’a argue that in the current era of globalization, where
national borders have become blurred, written law (jus scriptum), particularly in legislation,
has become a basic human need in pursuing justice, peace, and legal certainty. This need arises
because contemporary human relationships require regulation through modern laws.*’

From this perspective, one of the elements of a legal state is the principle of legality, manifested
in the existence of legislation. Thus, the existence of legislation is critical to realizing the
concept of a legal state. In a legal state, all state and governmental activities must be based on
law. This means that state power is limited and defined by law, and state institutions (including
the government) must derive their authority from and be rooted in law. 34

The embodiment of the concept of a legal state is further reflected in the commands of the
legislature. John Austin’s view of analytical positive law defines law as a command of the
lawgiver®® or command of the sovereign in the form of legislation. In this view, there is no law
outside the statutes or regulations issued by authorities. *® In positivist terms, law is seen as
written legislation created by the state to enforce its will. 3’

According to Edgar Bodenheimer, Austin did not narrowly define "command of the sovereign"
as limited solely to laws or statutes. Austin’s "command of the sovereign" includes not only
the formal legislature but also administrative bodies authorized by the sovereign to issue
regulations, as well as judicial bodies whose rulings (judge-made law) have binding authority
as mandated by the state.?®

Bagir Manan and Kelsen further elaborate that the creation of law is not only the work of
legislators or regulators. According to Kelsen, law can take the form of "general norms"
applicable to everyone or "individual norms" that apply to specific persons, such as court
rulings that carry binding authority.

Rukmana Amanwinata states that a legal state arose from the struggle of individuals to free
themselves from the arbitrary rule of the sovereign. Consequently, the state or government
cannot act arbitrarily against individuals and must be restricted by law, a principle known as
the legality principle in a legal state. To ensure this principle of legality, various legal
regulations, including statutes, must be enacted to limit power and prevent arbitrary actions.*

To ensure the certainty of upholding the principle of legality, various legal regulations,
including legislation, must be established. Through the creation of these legal instruments,
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particularly legislative regulations, restrictions and prevention of unlimited power (absolutism)
and arbitrary actions can be avoided.*’

Bagir Manan highlights the increasing role of legislation as written law due to several factors:
(1) legislation provides legal norms that are easy to identify, locate, and trace; (2) legislation
offers a higher degree of legal certainty; (3) legislation's structure and systematics are clear,
enabling formal and substantive review; and (4) legislation formation can be planned, which is
vital for developing countries building new legal systems in response to societal needs and
developments.*!

Bagir Manan and Kuntana Magnar distinguish two main functions of legislation: internal and
external functions:

1. Internal Function: Legislation serves as a subsystem within the legal system, covering
functions such as: (a) law creation; (b) legal reform; (c) integrating pluralistic legal systems;
and (d) providing higher legal certainty than customary or case law.

2. External Function: Legislation connects with the social environment, covering functions
such as: (a) social change; (b) societal stability; and (c) facilitation by providing incentives,
tax relief, and simplified licensing procedures.*?

Made Nurmawati and I Gde Marhaendra Wija Atmaja further expand on the functions outlined
by Bagir Manan, emphasizing that:

1. Internal Function: Legislation is the primary means of law creation in Indonesia, serving as
a pillar of the national legal system. Legislation also plays a critical role in legal reform and
the integration of various legal systems in Indonesia (continental, customary, religious, and
national law), reinforcing the certainty of written laws over customary laws.

2. External Function: Legislation serves as a social engineering tool to promote change,
maintain stability, and facilitate administrative and regulatory processes.*’

Natabaya views the function of legislation as a means to serve society by addressing issues
within a regulatory framework to provide solutions for societal problems.*

The function of State Institution Regulations under Article 8, Paragraph 2 of UUP3 is to
implement higher legislation or exercise authority, acting as: a) an implementing regulation of
higher legislation mandating its creation; or b) an implementing regulation of higher legislation
based on authority.

As implementing regulations, either through direct or indirect delegation, State Institution
Regulations must not conflict with higher legislation, particularly the legislation mandating
their creation or serving as their basis.

An exception can be seen in the regulations issued by the Supreme Court, which adjusted
certain Criminal Code provisions in the Supreme Court Regulation No. 02 of 2012. While the
Supreme Court’s adjustments might serve pressing needs, any conflicting legislation is
typically resolved by judicial rulings or proposals to amend the relevant statutes, emphasizing
adherence to legal hierarchy.

@ 135V 19111



Seybeld

REPORT

SRR DOI: 10.5281/zenodo.14124627

From the discussion above, State Institution Regulations are implementing regulations issued
by state institutions to enforce higher legislation or exercise authority. These regulations
perform two key functions: a) As an implementing regulation mandated by higher legislation.
b) As an implementing regulation based on delegated authority, even without explicit direction
for further regulation within the statute.

CONCLUSION

The essence of State Institution Regulations is legislation established by an authorized state
institution to implement higher-level legislation or is determined based on its authority. State
Institution Regulations constitute legislation that may apply internally and/or externally. The
authority of a State Institution to establish State Institution Regulations is based on a delegation
of legislative authority granted by the lawmaker. Essentially, when viewed from its content,
State Institution Regulations serve as implementing regulations to enact laws that mandate their
formation, whether through direct or indirect delegation. The functions of State Institution
Regulations include: (a) serving as implementing regulations for higher-level legislation that
mandates their formation (delegated regulations), and (b) serving as implementing regulations
for higher-level legislation established based on authority.
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