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Abstract

The type of research in this study is normative legal research (legal research) with statutory, conceptual,
philosophical, and comparative approaches. This study aims to determine the nature of the object of murabahah
financing contracts in Islamic banking, to analyze the regulation and implementation of the object of murabahah
financing contracts in Islamic banking in Indonesia, and to identify a reconstruction of the regulation of the object
of murabahah financing contracts in Islamic banking in Indonesia. Research findings: 1). The object of a
murabahah contract must exist at the time of the contract, be lawful (halal), clearly specified, capable of delivery,
known to the contracting parties, and free from riba, while reflecting the principles of justice, transparency, and
accountability. 2). Normatively, banks are required to own the object first through wakalah (as regulated by DSN-
MUIL, OJK, KHES, and PPPMPS 2023); however, in practice, implementation still deviates from sharia principles.
3). Legal reconstruction is required through strengthening juridical ownership (qabdh hukmi), simplifying proof
of ownership, and reformulating a more transparent and objective pricing mechanism. Recommendations: 1).
The Financial Services Authority (OJK), Sharia Supervisory Boards (DPS), and Islamic banking institutions must
consistently implement PPPMPS 2023 and strengthen supervision of wakalah arrangements. 2). Regulatory
harmonization is needed (POJK, KHES, PPPMPS 2023), along with strengthening the legal status of PPPMPS
2023. 3). The establishment of supporting institutions such as PWM, LPHM, and OKPS is necessary to ensure
compliance and fairness in sharia financial transactions.
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1. INTRODUCTION

Philosophically, Islamic banking is founded upon the objective of achieving falah, namely
human well-being that encompasses not only material prosperity but also spiritual fulfillment.
Economic activities are therefore perceived not merely as instruments for generating profit, but
as mechanisms for realizing justice, balance, and public welfare within society. This foundation
is rooted in the magqashid al-shariah (objectives of Islamic law), which comprise the protection
of faith and piety (ad-Din), lineage (an-Nasab), life and personal security (an-Nafs), property
and wealth (al-Maal), and intellect (al-Agl)).!

From a theoretical perspective, the attainment of human welfare in Islamic banking is not
merely material in nature, but also spiritual. Accordingly, the principle of public benefit
(maslahah mursalah) is positioned as a fundamental orientation of the law, provided that it
does not contradict the nash as the primary source of Islamic law.? In this context, the existence
of the aqgad constitutes a fundamental aspect, serving as a medium for the articulation of the
values of justice, trustworthiness (amanah), balance, and responsibility. Accordingly, its
existence not only determines the juridical legitimacy of a transaction, but also its moral and
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spiritual acceptability. The aqgad referred to herein is the murabahah contract, which
conceptually positions the bank as the seller of goods to the customer through the provision of
financing for the purchase of the required goods, while stipulating a predetermined margin or
profit for the bank.?

From a juridical perspective, Article 19 paragraphs (1) and (2), as well as Article 21 of Law
Number 4 of 2023 concerning the Development and Strengthening of the Financial Sector
(State Gazette of 2023 No. 4, Supplement to the State Gazette No. 6845), position the
murabahah aqad as one of the principal instruments in both fund-raising and financing
activities within Islamic banking institutions.

Furthermore, the murabahah aqad is also regulated under the Regulation of the Supreme Court
of the Republic of Indonesia Number 02 of 2008 concerning the Compilation of Sharia
Economic Law, which provides as follows:

Article 116:

(1). The seller shall finance part or all of the purchase price of goods whose specifications have
been agreed upon.

(2). The seller shall purchase the goods required by the buyer in the seller’s own name, and
such purchase must be free from riba (usury).

(3). The seller shall honestly disclose to the buyer the acquisition cost of the goods, including
any necessary related expenses.

Article 117:

The buyer shall pay the agreed price of the goods in the murabahah transaction at the time
agreed upon by the parties.

Article 118:

The seller in a murabahah transaction may enter into a special agreement with the buyer in
order to prevent the misuse of the contract.

Article 119:

Where the seller intends to authorize the buyer to purchase goods from a third party, the
murabahah sale and purchase agreement may only be concluded after, in principle, the goods
have become the property of the seller.

In addition to the foregoing regulations, the provisions concerning murabahah are also
embodied in DSN-MUI Fatwa Number 4/DSN-MUI/IV/2000 on Murabahah, particularly
point 4, which stipulates that “the bank purchases the goods required by the customer in the
name of the bank itself, and such purchase must be legally valid and free from riba.”

The aforementioned regulation and concept of murabahah, particularly from the perspective of
ownership over the object of the contract, give rise to practical difficulties when implemented
as a murabahah financing product. This is because the concept of sale and purchase requires
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the bank to act as the seller of the goods, whereas, as a financial intermediary institution, the
bank does not actually possess the goods serving as the object of the murabahah transaction.
The essential substance of a sale and purchase agreement lies in the existence of an object
(goods) to be traded. If no goods exist at the time the contract is concluded between the
customer and the bank, the substantive element of sale and purchase is effectively absent. Since
the object does not exist, the delivery of goods from the seller to the buyer never actually
occurs, thereby raising concerns that such a transaction may constitute the sale of goods not
owned by the bank and the imposition of illegitimate profit.*

The weakness in this substantive aspect has sociological implications. In practice, the bank,
acting as the seller, grants customers the discretion to independently select the goods or vehicles
they intend to purchase. This circumstance constitutes one of the reasons why the public
frequently perceives Islamic banks as being no different from conventional banks. This type of
sale and purchase is prohibited based on the following hadith:®

G Jemal WA 938 o WS 5 915 45 MAA ESS 06 (lge i e s
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Meaning: Azhar ibn Marwan narrated to us, saying: Hammad ibn Zaid narrated to us. (In
another chain of transmission it is mentioned:) Abu Kuraib narrated to us, saying: Isma'il ibn
'Ulayyah narrated to us. Both of them narrated to us from Ayyub, from 'Amr ibn Shu'aib, from
his father, from his grandfather, who said: “The Messenger of Allah (peace be upon him) said:
‘It is not lawful to sell something that you do not own, and there is no profit in something for
which liability has not yet been assumed.”” (Narrated by Ibn Majah).

The concept of sale and purchase without the existence of goods at the time the contract is
concluded can only be justified within the framework of istisna” and salam® contracts.
Conversely, the concept of murabahah refers to the general principles of sale and purchase.
This becomes problematic when a single financing transaction involves multiple and diverse
objects. Consequently, financing recipients frequently fail to provide complete evidence of
expenditures related to the utilization of murabahah funds, particularly for items of relatively
small value. Such matters are often regarded as trivial by bank marketing officers, who tend to
adopt practical shortcuts, such as rounding off expenditure figures deemed convenient in the
fund utilization report.’

The practice of murabahah financing accompanied by wakalah (agency) indicates that Islamic
banking remains confined within a conventional paradigm when transforming the interest-
based system into a profit- or murabahah-margin-based system. Although customers are fully
informed of the purchase price and the additional margin imposed, the murabahah bil wakalah
financing scheme becomes problematic when the parties merely use the contract as a formal
mechanism to obtain funds from the bank.!? In practice, the murabahah bil wakalah concept
in Islamic banking is frequently used as a justification for banks to refrain from directly
purchasing goods on the grounds of efficiency.!! As a consequence, such financing patterns
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give rise to moral hazard, namely the pursuit of profit while disregarding compliance with
Sharia principles.

The problems arising in the practice of murabahah bil wakalah within Islamic banking
essentially do not merely indicate technical issues of financing, but simultaneously reflect
philosophical, theoretical, juridical, and sociological crises. From a philosophical perspective,
there has been a distortion of the very essence of the murabahah contract as a sale and purchase
agreement which requires actual ownership and control over the object by the seller prior to
the transaction. In practice, banks frequently do not genuinely assume the position of owner of
the goods, but rather function merely as providers of funds sheltered behind contractual
formalities. Consequently, murabahah loses its ethical substance as a real transaction and is
transformed into an administrative construction that preserves the form while neglecting the
spirit of sharia justice. From a theoretical perspective, such practice demonstrates that Islamic
banking remains trapped within a conventional paradigm. Profit margins that continue to refer
to conventional banking interest rates indicate that the transformation taking place is more
terminological than substantive in nature. At this point, murabahah risks becoming merely a
reproduction of an interest-based credit system under sharia nomenclature, thereby depriving
the ideals of Islamic economic justice of their transformative meaning.

From a juridical perspective, the problem arises from normative ambiguity concerning
ownership of the financing object. The phrase “in principle becomes the property of the bank™
is often interpreted loosely, such that actual possession and control over the object are reduced
merely to administrative evidence. Such interpretation creates tension between formal legality
and substantive sharia legitimacy, thereby causing the law to potentially lose its ethical
orientation.

From a sociological perspective, the practice of murabahah bil wakalah reflects the dominance
of economic pragmatism over sharia idealism. Society tends to perceive sharia financing
merely as a means of obtaining funds, while banking institutions are more oriented toward
efficiency and market profit. This condition gives rise to a permissive culture toward deviations
from the substantive nature of the contract and ultimately erodes public trust in the authenticity
of Islamic banking itself.

METHODE

The type of research employed in this study is normative legal research (legal research), which
examines legal principles, systematic legal structures, the degree of legal synchronization, legal
history, and comparative law,'? or what is commonly referred to as doctrinal legal research'?
and also known as dogmatic legal research.'* According to Peter Mahmud Marzuki, legal
research is aimed at discovering the coherence of truth, namely whether legal rules are
consistent with legal norms, whether norms in the form of commands or prohibitions are in
accordance with legal principles, and whether a person’s actions (acts) conform to legal norms
or principles'®. This study applies several approaches, namely the statutory approach,
conceptual approach, philosophical approach, and comparative approach.
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RESULTS AND DISCUSSION
The Essence of The Object of Murabahah Financing Contracts in Islamic Banking

The essence of the object of a murabahah financing contract in Islamic banking cannot be
separated from the foundational construction of contracts (‘agd) in Islamic law, which
emphasizes the fulfillment of the essential pillars (arkan) and the conditions (shurit) of a valid
contract.

A legally valid and binding contract can only be formed when all constitutive elements are
satisfied, as the pillars constitute the intrinsic components that form the very existence of the
contract, while the conditions function as external requirements that determine the legal
validity of the contract. The pillars of a murabahah contract include the contracting parties (al-
‘aqidan), the offer and acceptance (sighat ijab wa qabul), the object of the contract (mahall al-
‘aqd), and the purpose of the contract (maudii‘ al- ‘aqd).'®

With the fulfillment of all aforementioned pillars and conditions, a contract, in principle,
possesses a normative foundation for recognition under both Sharia and positive law. However,
such fulfillment does not automatically give rise to enforceable legal consequences between
the parties. In practice, the validity of a contract must also be assessed from the perspective of
its effectiveness (nafadh) and binding nature (/uzitm), which determine whether the contract is
immediately executable or remains subject to conditions that delay or restrict its legal effect.

The conditions relating to the formation and validity of contracts may be categorized into two
types, namely:!’

1) Non-executable contract ( ‘agd mawqiif), namely a valid contract that cannot yet produce
legal effects because the conditions for its enforceability have not been fulfilled; and

2) Effective contract ( ‘aqd nafidh), namely a valid contract that is fully enforceable because
it has satisfied all conditions required for legal effectiveness.

Even where a contract has fulfilled all its essential pillars and validity conditions, it does not
necessarily generate immediate legal consequences if the conditions for its execution have not
been met. Therefore, in determining whether a contract can function effectively within Islamic
legal doctrine, further examination of the conditions attached to the object of the contract is
required, as the object constitutes an essential element that determines whether the contract can
be performed and produce complete legal effects.

Islamic jurists (fugahd’) unanimously agree that the object of a contract must be something that
is permissible under Sharia, namely property (mal) that is mutagawwim (legally recognized
and capable of lawful ownership). Accordingly, anything not recognized as property under
Sharia such as carcasses, blood, pork, and intoxicants (khamr) cannot constitute a valid object
of contract, whether in sale and purchase, gift (hibah), endowment (wagf), or bequest
(wasiyyah).

This principle aligns with the general Sharia doctrine concerning lawful benefit and the
prohibition of using unlawful objects, and is supported by the divine injunction that everything
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on earth was created for human benefit, yet within the limits of lawful and unlawful, as stated
in QS. Al-Bagarah: 29:

APy I pTCAY Uy S T e PV R P = TV B AL PR EQPR
This means that:

“He is (Allah) who created for you all that is on the earth. Then He turned toward the heaven
and perfected them into seven heavens. And He is All-Knowing of everything.”

Furthermore, the object of a contract (ma‘qud ‘alayh) must be capable of being delivered at the
time the contract is concluded. The jurists are in agreement that a contract is invalid if the object
cannot be delivered, even if it physically exists or is owned, such as fish in the sea, birds in the
air, runaway animals, or goods that are beyond reach. This requirement is grounded in the
prohibition of gharar (uncertainty) in transactions as stipulated by the Prophet Muhammad %
in his prohibition of bay * al-gharar (uncertain transactions), as stated in his saying:

Jﬂ\é&:jgy n@u&;ﬂjm&c 5.\\‘;.245&\\ J):-ché-‘
This means that:

“The Messenger of Allah prohibited the sale involving gharar (uncertainty)” (Reported by
Muslim).

This prohibition is grounded in the rationale that the inability to deliver the object of a contract
may generate uncertainty and lead to disputes. Nevertheless, divergent juristic opinions exist,
whereby Imam Malik permits voluntary contracts such as hibah (gratuitous transfer) involving
non-deliverable objects, on the basis that such arrangements do not give rise to conflicts of
interest comparable to those inherent in commercial transactions.

Furthermore, the object of the contract must be clearly defined and known to both parties in
order to eliminate elements of gharar and potential disputes. Such clarity may be achieved
through direct inspection, detailed specification of characteristics, type, and quantity, or any
other means capable of removing uncertainty that may otherwise result in legal conflict. The
foundational basis for the prohibition of gharar is derived from the Prophetic tradition: “The
Messenger of Allah prohibited the sale involving gharar” (Reported by Muslim). In this regard,
jurists differ concerning the legal consequences of uncertainty: the Hanafi school classifies it
as a fasid (irregular) contract where the uncertainty is substantial; the Shafi'T and Hanbali
schools regard it as void (batil); whereas the Maliki school permits minor uncertainty under
certain conditions where it does not materially affect the transaction.

In the specific context of murabahah contracts, the object must also satisfy the principles of
price transparency, profit disclosure, and the validity of the initial acquisition transaction. This
requirement is intended to ensure that the contract remains free from gharar and riba, both of
which are expressly prohibited under Islamic law.

Within murabahah transactions, the contractual object occupies a central position as it forms
the basis for the transfer of ownership of the traded goods. The object must comply with Sharia
requirements, namely that it must exist at the time of contract formation, be capable of delivery,
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be clearly identifiable, and be known with certainty by both contracting parties. These
requirements are intended to eliminate gharar (uncertainty) that may undermine the validity of
the contract. In addition, the object must be something legally permissible under Sharia
(mutaqawwin), thereby rendering invalid any sale of prohibited items or those lacking lawful
utility under Islamic jurisprudence.

Moreover, in murabahah contracts, transparency constitutes a fundamental requirement
inherent in the nature of the contractual object. The purchaser must be informed of the
acquisition cost (capital), the amount of profit agreed upon, and the detailed specifications of
the goods. This requirement follows from the essential character of murabahah as a trust-based
sale and cost-plus financing arrangement; thus, ignorance of the base price may invalidate the
contract. In addition, the goods subject to sale must be measurable, weighable, or otherwise
quantifiable (mithliyyat), thereby enabling objective valuation and reducing the likelihood of
future disputes.'®

From the perspective of Islamic law of obligations (al-iltizam), the object of murabahah falls
within the category of an obligation relating to a specific thing (al-iltizam bi al-"ayn), as it gives
rise to legal consequences in the form of the transfer of ownership of the goods from the seller
to the buyer.!” Therefore, the object must be under lawful possession, capable of delivery, and
free from any element of riba, particularly in ribaw1 commodities transactions, which may give
rise to riba nast’ah if equivalence and clarity in exchange are not properly ensured.

From the perspective of Islamic law of obligations (iltizam), the positioning of the murabahah
object as an obligation pertaining to a specific asset (al-iltizam bi al-‘ayn) affirms that the
essence of this contract lies in the lawful and measurable transfer of ownership in accordance
with Shari‘ah principles. Consequently, the validity of the contract is highly dependent upon
the existence of an object that is deliverable, lawfully possessed, and free from elements of riba
that may distort value, particularly riba nast’ah in ribaw1 commodities. In other words, the
elements of certainty, permissibility (halal status), and accessibility of the object function not
merely as technical requirements, but as normative preconditions that safeguard the integrity
of the contractual structure, ensuring that it remains within the framework of Islamic legal
justice and legal certainty. This understanding simultaneously serves as a conceptual bridge
that shifts the discussion from the normative-operational dimension of contracts toward a more
philosophical interpretation of the nature of contracts within the horizon of Islamic legal
philosophy.

Within the horizon of Islamic legal philosophy, a contract cannot be understood merely as a
formal agreement, but rather as an existential manifestation of the relational binding between
human volition and the divine normative order. A contract is a normative event that “comes
into being” through the fulfillment of its essential elements (arkan), while simultaneously
acquiring legal legitimacy through the conditions that govern its enforceability in reality.
Accordingly, the existence of a contract does not end at the validity of its structure, but extends
toward the actualization of legal meaning in the form of nafadh (executability) and luziim
(binding effect). Within this framework, the object of the contract (mahall al-"aqd) occupies a
decisive ontological position; it is not merely an economic good, but a locus where legal and

@ 91|V21.105



Seybeld

REPORT

SSPEESRSET] DOI: 10.5281/zenodo0.20249122

ethical values converge. It becomes the medium through which the intent of Shari‘ah is
actualized within the sphere of exchange.?’ This is where the theory of maslahah mursalah
operates as the teleological rationality of the Sharia. Maslahah does not stand as an external
legal proof (dalil), but rather as an internal logic that directs the law toward human welfare
without being detached from the nash (revealed texts)!® It affirms that every contractual
construction must move from formalism toward substance, from validity in structure toward
correctness in purpose.

Thus, in murabahah, the object of the contract is no longer merely a material entity, but a
structure of meaning that simultaneously embodies three dimensions: an ontological dimension
(the existence of the goods), an epistemological dimension (clarity of information), and an
ethical dimension (lawfulness and justice in profit distribution). These dimensions are
interwoven into a single normative unity that ensures the contract does not devolve into a
relationship of domination, but remains within the horizon of transactional justice.

Proceeding from the above dialectic, it can be concluded that the essence of the contractual
object in murabahah financing within Islamic banking is the crystallization of the principles of
justice, transparency, and responsibility of ownership. It requires the existence of the object at
the time of contract formation, Sharia compliance, transferability, and full clarity for the
contracting parties. Embedded within it is an epistemic obligation to ascertain the acquisition
cost, the profit margin, and the characteristics of fungible goods (mitsliyat), alongside the
prohibition of generating riba nasi’ah in ribawi commodities. At this point, law is no longer
merely a set of rules, but becomes a mechanism through which the Sharia preserves
transactions within the orbit of maslahah and prevents them from falling into the chaos of
economic meaning.

Nevertheless, the weaknesses evident in the practice of murabahah, particularly concerning the
inconsistent fulfillment of the principle of ownership of the contractual object and the deviation
in the use of wakalah arrangements, indicate the need for Islamic banking institutions and the
Financial Services Authority (Otoritas Jasa Keuangan) to consistently adopt PPPMPS 2023 as
the primary guideline in implementing murabahah contracts, especially in relation to the
ownership of the contractual object. The practice of wakalah arrangements that deviates from
regulatory requirements must be rectified in order to prevent legal uncertainty and deviation
from Sharia principles. The Sharia Supervisory Board (Dewan Pengawas Syariah), as the
implementing supervisory organ under the Financial Services Authority, is obliged to adopt
PPPMPS 2023 as a binding operational supervisory standard.

The Regulation and Implementation of The Object of Murabahah Financing Contracts
in Islamic Banking in Indonesia

The regulation of ownership by Islamic banks over the object of murabahah financing contracts
in Islamic banking in Indonesia essentially requires that the Islamic bank must first acquire
ownership of the contractual object before the murabahah contract is concluded with the
customer.
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This provision is regulated in DSN-MUI Fatwa No. 04/DSN-MUI/IV/2000 concerning
Murabahah, which stipulates that:

1) The customer must first submit a request to the bank for the purchase of goods.
2) The bank is obliged to purchase the ordered goods lawfully from the supplier.

Subsequently, the bank purchases the goods in its own name, and such purchase must be lawful
and free from usury (riba), as stipulated in First Part, point 4. If the bank appoints the customer
as its agent through a wakalah contract, then the murabahah contract may only be concluded
after the goods have, in principle, become the property of the bank. This is regulated in First
Part, point 9.

Similar provisions are also found in the Financial Services Authority Regulation (OJK
Regulation) No. 13/POJK.03/2021 concerning the Implementation of Commercial Bank
Products, State Gazette 2021 No. 164, Supplement to the State Gazette No. 6701. In Appendix
II, Section II, Number 1, Letter (e), it is stated that: “the bank may authorize the customer to
purchase goods from a third party on behalf of and in the name of the bank; however, the
murabahah contract may only be executed after the goods have, in principle, become the
property of the bank.” This provision affirms that although the purchase may be conducted by
the customer as agent, ownership of the contractual object must first rest with the Islamic bank.

Furthermore, the Guidelines for the Implementation of Murabahah Financing Products for
Islamic Banking (PPPMPS) 2023 further strengthen the regulation regarding ownership of
murabahah contract objects. Chapter III A1 letter (c) states that: “the asset must already exist,
be clearly identifiable, deliverable, and owned by the bank at the time the murabahah contract
is executed.” In terms of ownership, this is evidenced by the transfer of the asset from the
supplier to the bank, either through physical possession (qabdh haqiqi) or constructive
possession (qabdh hukmi), as regulated in Chapter III AS. After the murabahah contract is
concluded, ownership of the asset is transferred from the bank to the customer through physical
or constructive delivery as stipulated in Chapter 111 AS.

The PPPMPS 2023 further stipulates that: “the bank is required to have Standard Operating
Procedures (SOPs) governing the purchase and delivery process of assets,” as regulated in
Chapter III A9. In addition, Chapter V B3 permits the bank to grant authorization (wakalah) to
the customer or another party to purchase the asset on behalf of the bank, while Chapter V B10
emphasizes that: “the murabahah contract may only be concluded after the asset has been
delivered from the supplier to the customer as the bank's agent.”

Regulation on ownership of the contract object is also found in Supreme Court Regulation
(PERMA) No. 02 of 2008 concerning the Compilation of Sharia Economic Law (KHES).
Article 76 stipulates that: “goods traded must already exist and be deliverable.” Article 120
states that the seller is obliged to first purchase the goods ordered by the buyer, while Article
116 paragraph (2) states that “the seller must purchase the goods in its own name and free from
riba.” Furthermore, Article 119 regulates that “if the buyer is authorized to purchase goods
from a third party, the murabahah contract may only be concluded after the goods have, in
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principle, become the property of the seller.” These provisions indicate that ownership of the
contract object by the Islamic bank is a fundamental requirement prior to the execution of a
murabahah contract.

In relation to wakalah contracts, DSN-MUI Fatwa No. 10/DSN-MUI/IV/2000 concerning
Wakalah requires that “the principal (muwakkil) must be the lawful owner of the object being
delegated.”

This is reinforced by KHES Articles 475 and 476, which state that the agent is not permitted to
purchase goods for himself because the goods remain the property of the principal. Thus,
wakalah in murabahah financing functions solely as an authorization to purchase on behalf of
the bank and does not eliminate the bank’s legal status as owner of the contract object.

Sutan Remy Sjahdeini interprets that “goods to be delivered in a sale transaction do not
necessarily have to be in the physical possession of the bank (in physical possession), but it is
sufficient if the goods are already in constructive possession under the bank’s control.” He
further cites Ashraf Usmani, who defines constructive possession as “a situation where the
possessor has not taken physical delivery of the commodity yet it has come into his control and
all rights and liabilities of the commodity are passed on to him, including the risk of its
destruction.”??.

Thus, it is sufficient that the bank has legally become the owner of the goods even if the goods
have not been physically possessed. This approach is essential in murabahah transactions
because the supplier may directly deliver the goods to the customer upon the bank’s instruction
or authorization.

Based on the above explanation, the interpretation of the phrase “ownership of goods in
principle belonging to the bank (seller),” and ownership through physical possession (qabdh
haqiqi) or non-physical possession (qabdh hukmi) as evidence of Islamic bank ownership of
the financing object can be summarized as follows: 1) no physical delivery from supplier to
the bank is required; 2) the Islamic bank has legal ownership of the object; 3) the bank has full
control over the object; 4) rights, obligations, and risks over the object are transferred from
supplier to the bank; and 5) delivery of the financing object may be made directly from the
supplier to the customer. Thus, as the owner, the Islamic bank is entitled to conduct murabahah
financing over the object it owns.

Based on all these regulations, it can be understood that Islamic banking law in Indonesia
positions the Islamic bank as the owner of the murabahah contract object prior to its sale to the
customer.

Therefore, murabahah financing is understood as a sale and purchase contract requiring transfer
of ownership from supplier to bank, then from bank to customer, and not as a loan-based
financing contract. In this context, normatively, murabahah regulation in Indonesia requires the
bank to first acquire ownership of the object through wakalah mechanisms, with risk borne by
the bank as regulated in DSN-MUI Fatwa, OJK Regulation, KHES, and PPPMPS 2023.
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The Reconstruction of The Regulation of The Object of Murabahah Financing Contracts
in Islamic Banking in Indonesia

Regulations concerning ownership of murabahah financing contract objects in DSN-MUI
Fatwa No. 04/DSN-MUI/IV/2000, OJK Regulation No. 13/POJK.03/2021, PPPMPS 2023, and
Article 119 of the Compilation of Sharia Economic Law affirm that “the murabahah contract
may only be concluded after the contractual object has, in principle, become the property of
the bank, either through physical possession (qabdh haqiqi) or constructive possession (qabdh
hukmi).” However, in its implementation at PT Bank Syariah Indonesia Tbk, such ownership
is obtained through a wakalah mechanism, whereby the bank authorizes the customer to search,
purchase, pay for, and receive the contract object from the supplier on behalf of the bank.

In micro and regular financing contracts, customers are even obliged to inspect the supplier’s
condition, the physical condition of goods, and the legality of ownership documents of the
contract object. After the purchase is made by the customer as the bank’s agent, the bank
declares that the object has become its full property based on proof of purchase in the form of
a sale statement or call memo, and then resells the object to the customer with a predetermined
margin. Delivery of the object is agreed to be conducted in principle through sharia constructive
possession (qabdh hukmi), while physical delivery is made directly by the supplier to the
customer.

A similar condition is found in the implementation of murabahah financing at PT Bank Syariah
Indonesia Tbk, where the bank authorizes the customer to search, purchase, and receive the
contract object from the supplier. The customer is responsible for inspecting the supplier and
ownership documents, while the bank only makes payment based on documents issued by the
supplier. After the transaction between supplier and customer as the bank’s agent is completed,
the customer then purchases the object from the bank at a predetermined price. Although
normatively the bank is positioned as the owner of the object before the murabahah contract,
implementation shows that control and purchasing activities are predominantly conducted by
the customer as the bank’s agent.

A similar implementation is also found at PT Bank Muamalat Indonesia Tbk, where the bank
declares that it has purchased the contract object according to the customer’s order and then
sells and delivers it to the customer. However, delivery may be made directly by the bank or
supplier. Under the wakalah arrangement, the bank authorizes the customer to search, pay for,
and receive the object on its behalf, accompanied by an obligation to inspect the physical goods
and ownership documents. The customer is also held responsible for risks of defects or non-
conformity and is not allowed to cancel financing on such grounds. This contradicts PPPMPS
2023, which stipulates that the risk of asset damage prior to delivery to the customer is
generally borne by the bank, unless caused by negligence of the customer as the bank’s agent.

The same pattern is found at PT BPRS PNM Patuh Beramal Amali, where the bank commits
to purchase, provide, and sell goods to the customer. However, under wakalah implementation,
the bank authorizes the customer to purchase goods on its behalf, make payments, receive
invoices, and submit documents to the bank within fifteen days after the murabahah contract is
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signed. Based on these practices, ownership of murabahah contract objects in Islamic banking
is not evidenced by direct physical or legal possession by the bank. Instead, it is primarily based
on wakalah arrangements, receipts or sale deeds registered under the customer’s name, and
goods delivery documents also recorded under the customer’s name. Thus, although
normatively ownership must first be held by the bank, in practice control and ownership
evidence are predominantly in the hands of the customer as agent.

The gap between regulation (das sollen) and implementation (das sein) indicates the need for
reconstruction of the definition of murabahah financing contracts and regulation of bank
ownership principles over contract objects. Normatively, existing regulations position
murabahah as a sale contract requiring prior ownership by the bank. However, implementation
shows that banks do not physically control the object, either physically or legally.

Therefore, reconstruction is required by redefining murabahah financing as bank funding for
the purchase of assets from third parties at the customer’s request, where the bank has legal
ownership and subsequently sells the asset to the customer at a disclosed cost and agreed
margin, with installment payments. This reconstruction ensures legal certainty that murabahah
is fundamentally a sale-based financing instrument based on legal ownership rather than
physical possession.

Furthermore, reconstruction is necessary to clarify the ambiguity of the phrase “in principle
owned by the bank.” It should be interpreted as legal transfer of rights, obligations, and risks
from supplier to bank, without requiring physical possession by the bank. Thus, direct delivery
from supplier to customer does not negate sharia principles of murabahah.

Such reconstruction is also essential to align sharia principles with modern banking efficiency.
Strict physical possession requirements would create operational inefficiency and additional
costs. Therefore, harmonization between sharia principles, legal certainty, and banking practice
is necessary.

CONCLUSION

1) The essence of murabahah contract objects in Islamic banking reflects principles of justice,
transparency, and ownership responsibility. The object must exist at the time of contract,
be sharia-compliant, deliverable, clearly identifiable, and known to the contracting parties.

2) Normatively, murabahah regulation in Indonesia requires banks to first acquire ownership
through wakalah mechanisms, with risk allocation borne by banks as regulated in DSN-
MUI Fatwa, OJK Regulation, KHES, and PPPMPS 2023. However, in practice,
inconsistencies remain, including the use of murabahah for working capital financing,
merging of wakalah and murabahah contracts, customer acting as independent buyer, risk
transfer before delivery, absence of khiyar rights, and margin determination resembling
conventional interest rates.

3) Reconstruction is required in three directions: (1) affirmation of legal ownership without
physical possession; (2) simplification of ownership evidence through constructive
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possession; and (3) reformulation of pricing mechanisms based on objective and
transparent indicators.

RECOMMENDATION

1) Islamic banking institutions and the Financial Services Authority (OJK) should
consistently adopt PPPMPS 2023 as the primary guideline for murabahah implementation,
particularly regarding asset ownership.

2) OJK should revise Regulation No. 13/POJK.03/2021 and align it with PPPMPS 2023, and
the Supreme Court should revise KHES Article 119 to ensure legal consistency. PPPMPS
2023 should be attached as an annex to POJK to strengthen its binding force.

3) A Murabahah Wakalah Executor Agency (PWM) and a Murabahah Price Assessment
Institution (LPHM) should be established, along with a long-term establishment of an
independent Sharia Compliance Authority (OKPS).
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